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I am writing to all civil litigators and civil mediators as I need your input into work currently underway within the Law Society. I am keen to ensure that your opinions are included in all discussions and I am conscious of the fact that many of you may not know that I represent you on the Law Society’s Council and for those that do, many may not know how to contact me. 

I now have a website: www.keithetherington.co.uk on which you will see my diary and the work that I am currently involved in and the committees that I am attending including, where possible, agendas and links to meeting papers. Please get in touch if any agenda item is of particular importance to you.

Any concerns that you have relating to any matters that the Law Society may be able to assist with can be addressed to me. I with either deal with the point directly or refer you to the appropriate department or staff member.

There are three main areas of work that are currently of note:

Inefficiencies in HM Courts and Tribunals Service:

I am leading a working group to monitor inefficiencies across the country following the major upheaval in the system from the closure of courts to the introduction of business centres. This is a significant piece of work and will involve an extensive Freedom of Information request to HMC&TS dealing with a number of issues that the group has identified e.g.:
1. how many trials/assessment hearings were ineffective due to lack of court space/time/judicial resource?

2. how long from receipt of documentation does it take to issue a claim?

3. how long from the making of an order is it until the order is drawn and sent out?

4. are there targets on court fees?  If so what are they?

5. how long does it take from receipt of an allocation questionnaire to consideration by a judge?

6. how long does it take for judgments to be handed down?

7. how long does it take (from when the request is received) to list a 30 minute application?  And how long then is the period until the hearing?

The working group wants to hear from you as to any local concerns that you may have. For example, in the northwest, the issue of claims is being transferred from local county courts to the Salford Business Centre. Even if you appear at the counter at the Manchester Civil Justice centre with a claim for issue, it will be sent by them a mile or so down the road for issue. Only where claimants can demonstrate that a claim needs to be served urgently (e.g. where a defendant is about to abscond) will the local court issue the claim over the counter. 

This program of transferring work to business centres is being rolled out over the country. I am keen to hear from practitioners as to any local problems that have arisen as a result.

If you are in an area that has lost its county court, I would be interested to hear from you as to any delays that you are now suffering or any problems that your clients are now facing due to travel problems, hearing delays etc.

After considering the range of issues affecting practitioners in their dealings with the civil courts, the working group will decide which areas of prime concern and then raise an FOI request.
If any of you are regular attenders at county court user meetings then I would like to hear from you also. Do you consider the meetings to be valuable? Do the local judiciary/court managers pay any attention to any concerns that are raised? 

Solving disputes in the county courts

This is the latest consultation to be issued by the Ministry of Justice. The proposals will have an enormous impact and can I encourage as many of you as possible to visit the Ministry of Justice website (before 30th June 2011) and complete the online questionnaire: www.justice.gov.uk/consultations.index.htm 

The consultation is considering:
· The introduction of a simplified claims procedure on a fixed costs basis,
similar to that for road traffic accidents under £10,000, for more types of
personal injury claim; 

· exploring the possibility of extending the framework of such a scheme to cover low value clinical negligence claims; and 
· examining the option of extending the upper limit of those simplified claims procedures to £25,000 or £50,000. 
The extension of the RTA PI Scheme to other areas of personal injury will not require a change in primary legislation and could be introduced by extending existing protocols or introducing new ones. A review of the existing scheme will be undertaken to decide if and when any extension should be introduced.

· The introduction of fixed fees for fast track personal injury claims that fall
outside the extended RTA PI process (for example where liability was not
admitted).

· Increasing the upper jurisdiction threshold for small claims (excluding
personal injury and housing disrepair) from £5,000 to £10,000, £15,000 or
£25,000.

· Requiring all cases below the small claims limit to have attempted settlement
by mediation, before being considered for a hearing.

· The introduction of mediation information/assessment sessions for claims
above the small claims limit.

· Encouraging greater use of online services;

· Providing a simpler and more effective enforcement regime;

· Implementing reforms on enforcement already approved by Parliament in the Tribunals Courts & Enforcement Act 2007, in Orders for Sale, Charging
Orders, Attachment of Earnings and Information Requests and Orders
processes;

· The introduction of streamlining and efficiency reforms to the Third Party Debt Order and Charging Order processes;

· Testing the public appetite for further enforcement reforms and jurisdictional changes;

· The introduction of a number of jurisdictional changes in the civil courts,
including the introduction of a single county court jurisdiction for England & Wales.

I would be pleased to hear views on any aspect of this consultation, particularly if you do not have the opportunity to answer the MoJ’s online questionnaire.

Jackson Review update 

The Government recently published a response to its consultation on civil litigation costs and funding which followed on from the recommendations of Lord Justice Jackson. On 29 March 2011 the Lord Chancellor issued a statement to Parliament confirming the Government’s intentions to:-
• Abolish the recoverability of conditional fee agreement (CFA) success fees. In future the success fee will be paid by the successful claimant and not the unsuccessful defendant. The amount of damages that may be taken as a success fee will be capped at 25% of the general damages. Damages for future care and loss will not be subject to deduction and the maximum success fee will remain at 100%.
• Abolish the general recoverability of after the event (ATE) insurance premiums. These will now be payable by the successful claimant. However, in clinical negligence cases the Government intends to allow recoverability of the ATE insurance premiums to cover the cost of expert reports. This concession was made by the Government following strong representations made by the Law Society.

• There will be an increase of 10% in non-pecuniary general damages for
negligence such as pain, suffering and loss of amenity for all claimants
• The recoverability of the self-insurance element by membership organisations
(e.g. the TUC), equivalent to the ATE insurance premium, will also be abolished.

• A regime of Qualified One Way Costs Shifting will be introduced for personal injury cases, including clinical negligence. This means that an individual claimant is not at risk of paying the defendant’s costs should the claim fail (except in limited prescribed circumstances), but that the defendant would have to pay the individual claimant’s costs should the claim succeed. The exceptions will be: 

(i) on behaviour grounds - where the claimant has acted fraudulently, frivolously or unreasonably in pursuing proceedings - so areasonable claimant will not be at risk of paying the other side’s costs on behaviour grounds; and 

(ii) on financial means grounds - only the very wealthy would be at risk of paying any costs. This will not be extended beyond personal injury at this stage, so the normal costs shifting rules will continue to apply in other cases. This is likely to cause uncertainty for claimants and a possible rise in satellite litigation.


• CPR Part 36 will be amended to equalise the incentives between claimants and defendants to make and accept reasonable offers. This will apply to all civil cases. In particular, it will be made clear that where a money offer is beaten at trial, by however small a margin, the costs sanctions applicable under Part 36 will apply. An additional sanction (equivalent to 10% of the value of the claim) will be introduced to be paid by defendants who do not accept a claimant's reasonable offer that is not beaten at trial (this is a reversal of the decision in Carver v BAA).
• Damages-based agreements (DBAs) will be permitted in contentious business. Successful claimants will recover their base costs from defendants as normal but in the case of a DBA the costs recovered from the losing side would be set off against the DBA fee, reducing the amount payable by the claimant to any shortfall between the costs recovered and the DBA fee. The amount of the payment that lawyers can take from the damages in personal injury cases will be capped at 25% of damages excluding for future care and loss. 
• A new test of proportionality in costs assessment will be introduced. This will mean that only reasonable and proportionate costs may be recovered from the losing party. This is also likely to lead to an increase in satellite litigation.
At the time of writing, there has been no announcement from the MoJ as to a timetable for implementation nor has there been any draft legislation. I will post to my website any updates as they arise.

Higher Rights of Audience – Civil courts
Consideration is currently underway as to the standard and appropriateness of training for solicitor advocates. I would be interested to hear from those that completed the training route to qualify as a solicitor advocate (civil) as to how frequently you exercise your higher rights, whether you feel that judges treat you equally to barrister opponents, the standard of training and any other issues that may have arisen for you.

Civil Justice Section of the Law Society

Finally, may I recommend membership of the Civil Justice Section to you. The Section works hard to represent the interests of practitioners and to deliver a range of high quality events, practice notes etc. Membership fees are modest with significant discounts where several members from one firm join. The benefits include:
· a quarterly magazine with up to eight hours free CPD per year

· e-newsletter 10 times a year with case law updates

· flagship annual conference with CPD accreditation

· regional seminars which are CPD accredited

· networking opportunities

· discounts on a range of events, texts and training packages, including 20% off related Law Society Publishing titles, 33% off Litigation Funding magazine, and 50% off Law Management Section membership rates upon request.

A membership form can be found at: www.lawsociety.org.uk/productsandservices/support.law 

